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IN THE UTAH COURT OF APPEALS 
COMMERCE FINANCIAL, ] 
Respondent/Plaintiff, ] 
vs. ] 
BADI M. MAHMOOD, ] 
Appellant/Defendant. ] 
1 BRIEF OF RESPONDENT 
1 Case No. 900050-CA 
BRIEF OF RESPONDENT 
JURISDICTION: 
The Court of Appeals has appellate jurisdiction of this 
matter by virtue of Article VIII, Section I, Constitution of 
Utah; 78-2a-3, U.C.A.; Rule 3(a) Rules of the Utah Court of 
Appeals. 
NATURE OF PROCEEDINGS; 
Commerce Financial filed suit in the Third District Court of 
Salt Lake County, State of Utah, for amounts due from Badi 
Mahmood on a trust deed note. The matter was tried before the 
Honorable Raymond S. Uno without a jury. A Memorandum Decision 
was issued by the court (R. 138) granting judgment in favor of 
Commerce. 
A Motion For Clarification Of Memorandum Decision was filed 
by Respondent (R. 148) and, after hearing, an Order Modifying 
Memorandum Decision (R. 158) was entered by the court. 
Thereafter, Respondent prepared and submitted Findings of 
Fact and Conclusions of Law (R. 178) and Judgment (R. 185) which 
were objected to by Appellant (R. 164), and Appellant also filed 
a Motion to Amend Findings of Fact and Conclusions of Law and 
Judgment (R. 168). Respondent filed its Reply To Appellant's 
Objections And Motion (R. 170), and thereafter by minute entry 
ruling, the court denied Appellant's objection and Motion to 
Amend (R. 177), and a written order (R. 187) to the same effect 
was subsequently entered on October 31, 1989. 
Findings of Fact and Conclusions of Law (R. 178) and 
Judgment (R. 185) as submitted by Respondent were signed and 
entered October 10, 1989. Appellant filed his Notice of Appeal 
November 22, 1989 (R. 189). Appellant appeals only from the 
order of the trial court overruling his Objections To Findings Of 
Fact And Conclusions Of Law and denying his Motion to Amend (R. 
187). 
ISSUES PRESENTED FOR REVIEW; 
1. Did the trial court err in denying Appellant's 
Objections and Motion to Amend Findings of Fact and Conclusions 
of Law and Judgment? 
2. Are the Findings of Fact and Conclusions of Law made by 
the trial court "clearly erroneous"? 
RULE WHICH MAY BE DETERMINATIVE: 
Rule 52(a) of the Utah Rules of Civil Procedure: 
11
. . „ Findings of fact, whether based on oral or 
documentary evidence, shall not be set aside unless 
clearly erroneous, and due regard shall be given 
to the opportunity of the trial court to judge the 
credibility of witnesses." 
2 
STATEMENT OF THE CASE: 
(A) Nature of the case 
This is an appeal from an order denying Appellant's 
Objections To Proposed Findings Of Fact And Conclusions Of Law 
and Motion To Amend Findings Of Fact And Conclusions Of Law And 
Judgment. 
(B) Course of Proceedings and Disposition at Trial Court. 
The proceedings and disposition at trial court are 
covered in detail in Respondent's statement of Nature Of 
Proceedings, supra. 
SUMMARY OF ARGUMENTS: 
1. APPELLANT HAS FAILED TO MARSHAL THE EVIDENCE SUPPORTING 
THE TRIAL COURT'S FINDINGS AND SHOW HOW THEY ARE CLEARLY 
ERRONEOUS; THIS COURT SHOULD THEREFORE DECLINE TO REACH THE 
MERITS OF HIS ATTACK ON THE FINDINGS AND ACCEPT THEM AS VALID. 
2. THE TRIAL COURT'S FINDINGS AND CONCLUSIONS ARE SUPPORTED 
BY THE EVIDENCE AND ARE NOT "CLEARLY ERRONEOUS". 
3. THE TRIAL COURT'S ALLOWANCE OF A CREDIT AS A MATTER OF 
EQUITY DOES NOT EXCEED ITS BROAD EQUITABLE AUTHORITY. 
4. RESPONDENT IS ENTITLED TO ITS ATTORNEY'S FEES AND COSTS 
ON APPEAL. 
ARGUMENT 
I 
APPELLANT HAS FAILED TO MARSHAL THE EVIDENCE SUPPORTING 
THE TRIAL COURT'S FINDINGS AND TO SHOW THAT THEY ARE 
CLEARLY ERRONEOUS; THIS COURT SHOULD THEREFORE DECLINE 
TO REACH THE MERITS OF HIS ATTACK ON THE FINDINGS AND 
ACCEPT THEM AS VALID. 
Rule 52(a) of the Utah Rules of Civil Procedure precludes 
an appellate court from setting aside findings of fact made by a 
3 
trial court unless such findings are "clearly erroneous". In re 
Estate of Bartell, 776 P.2d 885, 886 (Utah 1989); Copper State 
Leasing Company v. Blacker Appl. and Furniture Co., 770 P.2d 88, 
93 (Utah 1988); Porter v. Groover, 734 P.2d 464, 465 (Utah 1987). 
This standard of review applies regardless of whether the action 
is one in equity or at law. Reid v. Mutual of Omaha Ins. Co., 
776 P.2d 896, 899 (Utah 1989); Barker v. Francis, 741 P.2d 548, 
551 (Utah App. 1987) . 
A party challenging the evidentiary basis for a trial 
court's factual findings must first marshal all the evidence 
that supports the findings and then demonstrate to the appellate 
court that, despite this evidence, the findings are so lacking in 
support as to be against the clear weight of evidence and, thus, 
clearly erroneous. Bartell, 776 P.2d at 899. Such marshaling of 
the evidence is prerequisite to the appellate court's 
determination whether the findings are clearly erroneous. 
Ibid.; Ashton v. Ashton, 733 P.2d 147, 150 (Utah 1987); See also 
Fitzgerald v. Critchfield, 744 P.2d 301, 304 (Utah App. 1987). 
In this case, Appellant has not only failed to marshal the 
evidence in the record which supports the trial court's findings 
but has failed to provide a transcript from which evidence either 
way could be marshaled or reviewed. What Appellant seeks to do 
by this appeal is to reargue all evidence and defenses presented 
at trial without providing this Court with the record below. 
Even if that: record were provided, this Court could not review 
4 
the record de novo but would be required to afford deference to 
the findings below and the presumption of their correctness. 
Bartell, 776 P.2d at 886. 
Obviously, Appellant has also failed to demonstrate how, 
despite such evidence, the findings are so lacking in support as 
to be against the clear weight of the evidence and thus "clearly 
erroneous". Because of Appellant's failure to marshal the 
evidence supporting the trial court's findings or to provide a 
record which could demonstrate that the findings are clearly 
erroneous, this Court should decline to reach the merits of his 
attack on the results below. This Court should therefore accept 
the findings and results as valid. 
II 
THE TRIAL COURT'S FINDINGS AND CONCLUSIONS ARE 
SUPPORTED BY THE EVIDENCE AND ARE NOT CLEARLY ERRONEOUS. 
The Appellant has persistently attempted to characterize the 
action herein as being one for a deficiency judgment after 
foreclosure of a trust deed. The matter was pleaded solely as an 
action on a promissory note in the form of a trust deed note 
(Complaint R. 2). Although Appellant raised a large number of 
defenses which would have been applicable to such a deficiency 
action, these were all considered and rejected by the trial 
court (Findings 23-28, R. 182-3). 
Appellant has twice raised the issue of incorrect 
mathematical calculations before the trial court: once on 
Respondent's Motion for Clarification (on which extensive 
5 
argument was had and of which no record is before this Court) 
and once on his Objections To And Motion To Amend Proposed 
Findings Of Fact And Conclusions Of Law And Judgment which were 
decided under Rule 4-501, Rules of Judicial Administration, 
without oral argument and from which decision he now appeals. I 
each instance, Appellant was accorded full opportunity to be 
heard and, presumably, full consideration of his contentions. 
On its motion for clarification of the trial court's 
memorandum decision, Respondent only sought to call the court's 
attention to the fact that the court had failed to give 
Respondent the benefit of interest at the note rate on the unpai 
balance due (R. 152). When this was called to the court's 
attention on oral argument, and after due consideration under 
advisement, the trial court agreed and modified its memorandum 
decision to allow Respondent interest at the note rate of 18% pe 
annum from January 3, 1985, until the approximate date of 
judgment (R. 158), something to which Respondent was clearly 
entitled. 
Appellant now seeks to have this Court review the same set 
of calculations and computations as those presented to the trial 
court on Appellant's Objections to and Motion to Amend Findings 
of Fact and Conclusions of Law and Judgment but without 
providing this Court the evidence upon which the trial court's 
original decisions were based. On the occasion of the oral 
argument on Respondent's motion, Appellant presented a "Summary 
Of Testimony" (R. 153) which showed the amount due Respondent as 
6 
being $7,763.76. Appellant, by a separate set of calculations 
also contained in his brief on appeal, now concludes that the 
amount actually due Respondent is $20,891.93. The evidence and 
record upon which the trial court based its decision are not 
before this Court. 
Because the exact evidence on which the trial court based 
its result below is not before this Court in the form of a 
record, this court cannot but conclude that the trial court's 
results, whatever evidence they were based upon, are not clearly 
erroneous, are supported by the evidence, and must therefore be 
upheld. 
Ill 
THE TRIAL COURT'S ALLOWANCE OF A CREDIT AS A 
MATTER OF EQUITY DOES NOT EXCEED ITS BROAD EQUITABLE 
AUTHORITY. 
Utah courts have always had broad equitable authority which 
could be applied in law actions such as the case at hand. Utah 
Constitution Former Article VIII, Section 19: Rule 2, Utah Rules 
of Civil Procedure. Principles of equity apply wherever 
necessary to enforce rights or to prevent injustice. Williamson 
v. Wanlass, 545 P.2d 1145, 1148 (Utah 1976). The fact that the 
trial court's equitable credit does not agree with Appellant's 
various calculations in no way invalidates it. 
IV 
RESPONDENT IS ENTITLED TO ATTORNEY'S FEES AND COSTS ON 
APPEAL. 
The promissory note at issue provided for attorney's fees in 
the event of default. The trial court awarded Respondent 
7 
attorney's fees in its decision. Respondent requests that this 
Court remand this case for a further hearing before the trial 
court as to the amount of reasonable additional attorney's fees 
which should be awarded for this appeal. 
CONCLUSION: 
Appellant has failed to provide this Court with the full 
record of the proceedings below from which it could consider the 
correctness of the trial court's ruling. Appellant has failed to 
marshal the evidence supporting the trial court's finding and 
then further failed to demonstrate that the trial court's results 
are so lacking in support as to be against the weight of the 
evidence and therefore "clearly erroneous". Appellant seeks to 
have this Court review conflicting sets of calculations without 
the benefit of the evidence or record which were the basis for 
the decisions of the trial court. The trial court's credit to 
Defendant as a matter of equity is not outside its broad 
equitable authority to do justice between the parties. 
Accordingly, this Court cannot but conclude that the trial 
court's results, whatever evidence they may have been based upon, 
have not been demonstrated to be clearly erroneous, are supported 
by the evidence, and must therefore be upheld. 
This Court should further remand this matter to the trial 
court for an evidentiary hearing as to attorney's fees and costs 
to be awarded to Respondent for this appeal. 
8 
Respectfully submitted this ^' day of May, 1990. 
MATHESON, MORTENSEN & OLSEN 
dk^SQ2^-
Don E. Olsen 
Attorney for Respondent/ 
Plaintiff 
CERTIFICATE OF HAND-DELIVERY 
On the *2J day of May, 1990, four copies of the foregoing 
Brief of Respondent were hand-delivered to: 
Brant H. Wall, Esq. 
Attorney for Appellant 
Suite 800 Boston Building 
Salt Lake City, Utah 84111 
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R u l e 5 2 UTAH RL'LKS OF CIVIL PROCEDURE 
Rule 52, Findings by the court. 
(a) Effect. In all actions tried upon the facts without a jury or with an 
advisory jury, the court shall find the facts specially and state separately its 
conclusions of law thereon, and judgment shall he entered pursuant to Rule 
58A; in granting or refusing interlocutory injunctions the court shall simi-
larly set forth the findings of fact and conclusions of law which constitute the 
grounds of its action. Requests for findings are not necessary for purposes of 
review. Findings of fact, whether based on oral or documentary evidence, 
shall not be set aside unless clearly erroneous, and due regard shall be given 
to the opportunity of the trial court to judge the credibility of the witnesses. 
The findings of a master, to the extent that the court adopts them, shall be 
considered as the findings of the court. It will be sufTicient if the findings of 
fact and conclusions of law arc stated orally and recorded in open court follow-
ing the close of the evidence or appear in an opinion or memorandum of 
decision filed by the court. The trial court need not enter findings of fact and 
conclusions of law in rulings on motions, except as provided in Rule 4Kb). The 
court shall, however, issue a brief written statement of the ground for its 
decision on all motions granted under Rules 12ib), 50(a) and (b), 56, and 59 
when the motion is based on more than one ground. 
(b) A m e n d m e n t . Upon motion of a party made not later than 10 days after 
entry of judgment the court may amend its findings or make additional find-
ings and may amend the judgment accordingly. The motion may be made with 
a motion for a new trial pursuant to Rule 59 When findings of fact are made 
in actions tried by the court without a jury, the question of the sufficiency of 
the evidence to support the findings may thereafter be raised whether or not 
the party raising the question has made in the district court an objection to 
such findings or has made either a motion to amend them, a motion for judg-
ment, or a motion for a new trial. 
(c) Waiver of f indings of fact and conc lus ions of law. Except in actions 
for divorce, findings of fact and conclusions of law may be waived bv the 
parties to an issue of fact: 
(1) by default or by failing to appear at the trial; 
(2) by consent in writing, filed in the cause; 
(3) by oral consent in open court, entered in the minutes. 
(Amended effective Jan . 1, 1987.) 
A m e n d m e n t N o t e s . — The 19«S(S amend-
ment , in Subdivision (a), deleted "and" preced-
ing "in g r a n t i n g " in the first sentence, n w r t c d 
the th i rd and fifth sentences, rewrote the M\th 
sentence and added the last sentence 
C o m p i l e r ' s N o t e s . — Thus rule is s imi lar to 
Rule .VJ. F K C V 
C r o s s - R e f e r e n c e s . — Masters , Rule f>:\ 
?*».;-"* ajar?!? r -^si 
FEB 2 4 1389 
r;6puiy Clerk 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
COMMERCE FINANCIAL, 
Plaintiff, 
vs. 
BADI MAHMOOD, 
Defendant. 
MEMORANDUM DECISION-
CIVIL NO. C-85-4542 
This matter came on regularly for trial on the 14th day of 
February, 1989. The plaintiff being present and represented by 
its counsel Don E. Olsen and defendant being present and 
represented by his counsel Brant H. Wall. Sworn testimony was 
taken, evidence introduced, closing arguments made and the matter 
submitted. The Court took the case under advisement. The Court 
now being fully advised, makes and enters its Memorandum 
Decision. 
The Court finds that plaintiff's purchase of the property at 
the first trust deed foreclosure sale did not effect a merger of 
title extinguishing defendant's obligations, nor did it 
constitute payment in full of defendant's obligation, nor did it 
constitute a redemption for the use and benefit of defendant. 
The Court further finds plaintiff's claim is not barred by 
failure to comply with the provisions of the Utah Code relating 
COMM. FINAN. V. MAHMOOD PAGE TWO MEMORANDUM DECISION 
to trust deed foreclosure, and further, defendant is not entitled 
to relief and punitive damages. 
The two issues which presented the Court with difficulty 
were: (1) Did plaintiff represent to defendant it would acquire 
the first note and deed of trust; combine the first and second 
notes and deeds of trust into a single debt and secure the same 
with a single deed of trust on the subject property; and allow 
defendant up to three years for repayment at 10% interest? (2) 
What was the actual cash value of the property at 3449 East Loren 
Von Drive, Salt Lake City, Utah on January 3, 1985 and around the 
first of the year of 1986, when the property was sold to Craig 
Smith? 
The Court does not consider other defenses of any merit and 
therefore dismisses them without further discussion. 
Defendctnt, during his testimony, made a very strong and 
persuasive argument that defendant would negotiate a settlement 
with him and told him not to appear at the trustees sale 
conducted by the first deed of trust holder and defendant's 
interest would be protected. However, after weighing all of the 
testimony and evidence, the Court is of the opinion and so finds 
the evidence does not support defendant's contention. 
In regards to the cash value of the property at 3449 East 
Loren Von Drive, Salt Lake City, Utah, on January 3, 1985 and 
around the first of the year of 1986, when the property was sold 
COMM. FINAN. V. MAHMOOD PAGE THREE MEMORANDUM DECISION 
to Craig Smith, it is the opinion of the Court and the Court so 
finds the value of the property was in excess of $140,000.00, but 
did not exceed $180,000.00. Based on the testimony and evidence 
introduced, the Court finds the value of the property to be 
$160,000.00. 
The plaintiff is awarded Judgment in the sum of $57,398.35 
minus $20,000.00, or $37,398.35, plus interest at 18%, and 
attorney's fees in the sum of $3,000.00, plus costs. 
Dated this day of February, 1989. 
so n (7 
RAYMOND S. UNO 
DISTRICT COURT JUDGE 
COMMERCE FINANCIAL 
V. MAHMOOD PAGE FOUR MEMORANDUM DECISION 
MAILING CERTIFICATE 
I hereby certify that I mailed a true and correct copy of 
the foregoing Memorandum Decision, postage prepaid, to the 
following, this c~^x day of February, 1989: 
Don E. Olsen 
Attorney for Plaintiff 
648 East 100 South 
Salt Lake City, Utah 84102 
Brant H. Wall 
Attorney for Defendant 
Suite 800 Boston Building 
Salt Lake City, Utah 84111 
M£M_ 
FILED 
r , { , ^ -y /NAM p i 
v^J*ZU.<&P^ 
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY 
STATE OF UTAH 
COMMERCE FINANCIAL, 
Plaintiff, ] 
vs. ] 
BADI M. MAHMOOD, ) 
Defendant. ] 
1 MOTION FOR CLARIFICATION 
! AND REQUEST FOR ORAL 
1 ARGUMENT 
Case No. C85-4542 
Judge Raymond S. Uno 
Comes now Plaintiff and hereby moves for further 
clarification of the Court's Memorandum Decision dated February 
24, 1989 because and for the reason that said decision is 
inconsistent with the evidence and findings of the Court in that 
the basic figure used as a balance due of $57,398.35 is not an 
amount due placed in evidence by either side and taken as 
written, the Court's findings and decision are inconsistent and 
could conceivably result in a judgment in favor .of Defendant and 
against Plaintiff contrary to the obvious intent of the Court's 
decision. 
Plaintiff further requests oral argument because and for the 
reasons that counsel believes that only through a thorough 
interchange between Court and counsel, can the inconsistencies be 
resolved. 
DON E. OLSEN, #2460 
MATHESON, JEPPSON, MORTENSEN & OLSEN 
Attorneys for Plaintiff 
648 East First South 
Salt Lake City, Utah 84102 
Telephone: (801) 363-2244 
DATED this %3 day of March, 1989. 
MATHESON, JEPPSON, MORTENSEN & OLSEN 
Don E. Olsen 
Attorneys for Plaintiff 
On the 
CERTIFICATE OF MAILING 
VfiA day of Mrt/^ , 1989, I mailed a true 
and accurate copy of the foregoing, postage prepaid, to: 
Brent H. Wall, Esq. 
Attorney for Defendant 
WALL & WALL 
Suite 800 Boston Bldg. 
Salt Lake City, UT 84111 -JM . 
DEO 2 3 
-2-
'"< ?'*£ f*.;»*T^ S-iL 
< h j ' «...,'•. 
DON E. OLSEN #24 60 
MATHESON, MORTENSEN & OLSEN 
Attorneys for Plaintiff 
648 East First South 
Salt Lake City, Utah 84102 
TeJophone; (801) 363-2244 
/\U6 1J 1989 
1 >**«-> CisrK 
IN THE THIRD JUDICIAL DISTRICT IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH 
COMMERCE FINANCIAL, 
vs. 
BADI M. MAHMOOD, 
Plaintiff, 
Defendant. 
> ORDER MODIFYING 
) MEMORANDUM DECISION 
) Civil No. C8C-4542 
) Judge Raymond S. Uno 
Plaintiff's Motion for Clarification of the Conrc's 
Memorandum Decision having come on regularly for hearing on 
Monday, June 12, 1989 at the hour of 11:45 a.m.; Plaintiff 
appearing by counsel Don E. Olsen and Defendant appearing in 
person and by counsel Brant H. Wall; the Court having heard the 
arguments and statements of counsel for the respective parties, 
plaintiff having submitted a schedule of coraputations as to the 
amount of the judgment, Defendant having requested leave to 
submit his own Schedule of Computations and said leave having 
been granted and Defendant having submitted his Schedule of 
Computations and the Court having taken the matter under 
advisement and now having reviewed the file, the pleadings anci 
evidence and having reviewed and considered the arguments of 
counsel and the respective Schedules of Computation and being 
fully advised in the premises; it is hereby 
ORDERED, ADJUDGED AND DECREED that plaintiff's Schedule of 
Computations as to the amount of its judgment is correct and that 
plaintiff is entitled to interest at the rate of 18% per annum 
from the date of the Gate City foreclosure sale on January 3, 
1985 until date of judgment herein on the unpaid principal 
balance due, to-wit: $37,398.35. It is rurther 
ORDERED, ADJUDGED AND DECREED that the Memorandum Decision 
dated February 24, 1989, previously entered herein be and the 
same is hereby modified in accordance with this order. It is 
further 
ORDERED, ADJUDGED AND DECREED that plaintiff's counsel 
prepare^ Findings or Fact, Conclusions of Law and a judgment 
accordingly. 
DATED th 1*// 
•4 
day of August, 1989. 
BY THE COURT: 
yO-^-G 
Raymond S. Uno 
District Judge 
CERTIFICATE OF MAILING 
On the 
 Jj£ day of IL^L _, 1989, I mailed a true and 
correct copy of the foregoing Order Modifying Memorandum 
Decision, postage pre-paid, to: 
Brant H. Wall, Esq. 
WALL & WALL 
Boston Building 
#9 Exchange Place, Suite 800 
Salt Lake City, Utah 84111 
DON E. OLSEN #2460 
MATHESON, MORTENSEN & OLSEN 
Attorneys for Plaintiff 
648 East First South 
Salt Lake City, Utah 84102 
Telephone: (801) 363-2244 
c0CT 1 0 1989 
Na^UJ ^
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IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH 
COMMERCE FINANCIAL, 
vs. 
BADI M. MAHMOOD, 
Plaintiff, ; 
Defendant, ; 
> FINDINGS OF FACT AND 
> CONCLUSIONS OF LAW 
i Civil No. C85-4542 
> Judge Raymond S. Uno 
The above-captioned matter came on regularly for trial on 
Tuesday and Wednesday, February 14 and 15, 1989, the Honorable 
Raymond S. Uno presiding; plaintiff appeared by its officer John 
R. Woods, Jr. and by counsel Don £• Olsen and defendant Badi M. 
Mahmood appeared in person and by counsel Brant H- Wall; both 
sides having called witnesses and presented evidence and 
testimony and both sides having rested their respective cases, 
the matter having been argued by counsel and the Court having 
heard and considered the evidence and the arguments of counsel 
and having reviewed the file and having taken the matter under 
advisement and having heretofore made and entered its Memorandum 
Decision and plaintiff having moved for clarification of said 
Memorandum Decision and the Court having made and entered its 
Order Modifying said Memorandum Decision and now being fully 
advised in the premises, makes the following: 
FINDINGS OF FACT 
1. Plaintiff is a Utah corporation having its principal 
place of business in Salt Lake County, State of Utah, and 
defendant at the time of commencement of this action was a 
resident of Salt Lake County, State of Utah. 
2. On or about April 5, 1983, Defendant entered into a loan 
transaction with plaintiff whereby plaintiff provided to 
defendant the principal sum of $48,662.56. 
3. As a part of the loan transaction, defendant executed 
certain documents in favor of the plaintiff including a Deed of 
Trust. The Deed of Trust was recorded in the Salt Lake County 
Recorder's Office on May 13, 1983 as Entry No. 3793018, in Book 
5459, at Page 105, which Deed of Trust related to real property 
located at 3449 East Loren Von Drive, Salt Lake City, Utah, and 
is more particularly described as follows: 
All of Lot 823, Mount Olympus Hills, No. 8 Subdivision, 
according to the official plat thereof, on file and of 
record in the Salt Lake County Recorder's Office. 
which Deed of Trust conveyed to plaintiff a second position in 
and to said property. 
4. On or about January 3, 1984, the loan was renewed and 
plaintiff provided to defendant the principal sum of $48,968.02. 
5. Subsequent to the execution of the loan documents, the 
defendant defaulted in making the payments due and owing to 
plaintiff on the Note. 
6. On September 7, 1984, a notice of default containing an 
election to sell was recorded by Valley Title Company as trustee 
under a certain trust deed on the subject property recorded in 
the Salt Lake County Recorder's Office on March 31, 1981 as Entry 
No. 3543503, in Book 5224, at Page 710, and subsequently assigned 
to Gate City Federal Savings and Loan Association. Gate City 
Federal Savings and Loan Association was the first lienholder on 
the subject property by virtue of said trust deed. 
7. A trustee's sale of the property was conducted on 
January 3, 1985, by Valley Title Company, at which time plaintiff 
appeared and purchased the property and acquired title thereto 
for the sum of $110,395.11 as the high bidder at the sale, which 
sum was paid to Valley Title Company, for the use and benefit of 
Gate City Federal Savings and Loan Association. 
8. After satisfaction of the underlying indebtedness of 
$109,975.88 secured by the Gate City trust deed, there remained a 
balance of $419.23 which was applied to reduce the balance 
remaining unpaid on defendant's promissory note. 
9. There was due and owing to plaintiff on the date of said 
trustee's sale, January 3, 1985, on defendant's promissory note, 
the sum of $57,398.35 together with accruing interest at the rate 
of 18% per annum before and after judgment. 
10. On or about March 8, 1985, plaintiff sold the subject 
property to Jay Craig Smith and Nancy Smith for the total sale 
price of $140,000.00. 
11. Plaintiff's purchase of the property at the Gate City 
foreclosure sale of its first trust deed did not effect a merger 
of title extinguishing defendant's obligation to plaintiff on his 
promissory note. 
12. Plaintiff's purchase of the property at the Gate City 
foreclosure sale did not constitute payment in full of 
defendant's obligation on his promissory note. 
13. Plaintiff's purchase of the property at the Gate City 
foreclosure sale did not constitute a redemption for the use and 
benefit of plaintiff. 
14. Plaintiff has in its handling of defendant's obligation, 
complied with all applicable Utah statutes relating to the 
foreclosure of trust deeds. 
15. Plaintiff did not represent to defendant that it would 
acquire the property, combine the first and second trust deed 
obligations and allow defendant additional time for repayment at 
a lower rate of interest. 
16. The actual cash value of the subject property on January 
3, 1985, the date of the Gate City foreclosure sale was the sum 
of $160,000.00. 
17. Defendant's purchase of the subject property at the Gate 
City foreclosure sale and subsequent resale to the Smiths did not 
constitute an unjust enrichment of plaintiff. 
18. As a matter of equity, Defendant is entitled to a credit 
of $20,000.00 toward the balance due on the date of purchase, to-
wit: $57,398.35 which represents the difference between the 
actual cash value of said property on that date and the value 
attributed to the property by plaintiff for which the subject 
property was actually eventually sold, to-wit: $140,000.00. 
19. Plaintiff is therefore entitled to judgment against the 
defendant in the sum of $37,398.35 together with accrued interest 
from and after January 3, 1985 until date of trial at the rate of 
18% per annum in the sum of $27,682.97 and accrued interest at 
the rate of 18% per annum from date of trial until date hereof in 
the sum of $3,633.27. 
20. Defendant agreed as a provision of the notes and trust 
deeds executed by him, to pay all reasonable attorney's fees and 
costs of collection in the event of default and plaintiff's 
reasonable attorney's fees amounted to the sum of $3,000. 
21. Plaintiff is entitled to its costs of court in the sum of 
$141.50. 
22. Plaintiff is entitled to interest on the total of its 
judgment at the agreed rate of 18% per annum from date of entry 
until paid. 
23. Plaintiff's action was brought timely within the terms of 
applicable Utah statute. 
24. Plaintiff's conduct did not breach any fiduciary duty 
owed to defendant nor has plaintiff been unjustly enriched at 
defendant's expense. 
25. Defendant introduced no evidence that plaintiff conspired 
with Gate City Mortgage to deprive defendant of his property or 
otherwise. 
26. Plaintiff was not required to conduct a meaningless 
foreclosure of its second trust deed after the Gate City 
foreclosure of the first trust deed and sale of the property to 
plaintiff, because such first trust deed foreclosure effectively 
foreclosed plaintiff's second trust deed. 
27. No conduct on the part of plaintiff was wanton, willful, 
deliberate nor did it inflict any mental pain or distress upon 
defendant. 
28. Defendant has not established any of his affirmative 
defenses by a preponderance of the evidence. 
From the foregoing Findings of Fact, the Court makes the 
following: 
CONCLUSIONS OF LAW 
1. Defendant has not established any of his affirmative 
defenses by a preponderance of the evidence and plaintiff is 
entitled to a judgment of dismissal of the same. 
2. Plaintiff is entitled to judgment against defendant in 
the sum of $37,398.35 together with interest accrued from and 
after January 3, 1985 at the rate of 18% per annum. 3. 
Plaintiff is entitled to judgment for its reasonable attorney's 
fees in the sum of $3,000.00 and its costs of Court in the sum of 
$141.50. 
4. Plaintiff is entitled to interest on the total of its 
judgment at the rate of 18% per annum from date of entry until 
paid. 
DATED this /* day of SeptSRSBer, 1989. 
BY THE COURT: 
0 r-
J&i j^S^yi-X^ 
Raymond S. Uno, District Judge 
CERTIFICATE OP MAILING 
20 On the -^<y day of August, 1989, I mailed a true and correct 
copy of the foregoing Findings of Fact and Conclusions of Law, 
postage prepaid, to: 
Brant H. Wall 
WALL & WALL 
Suite 800, Boston Building 
Salt Lake City, UT 84111 
J I 
DON E. OLSEN #2460 
MATHESON, MORTENSEN & OLSEN 
Attorneys for Plaintiff 
648 East First South 
Salt Lake City, Utah 84102 
Telephone: (801) 363-2244 
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IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH 
COMMERCE FINANCIAL, 
Plaintiff, 
vs, 
BADI M. MAHMOOD, 
Defendant. 
JUDGMENT ^ Q - I ^ ^ Q ^ ^  - ^  0 J ^ 
Civil No. C85-4542 
Judge Raymond S. Uno 
The above-captioned matter came on regularly for trial on 
Tuesday and Wednesday, February 14 and 15, 1989, the Honorable 
Raymond S. Uno presiding; plaintiff appeared by its officer John 
R. Woods, Jr. and by counsel Don E. Olsen and defendant Badi M. 
Mahmood appeared in person and by counsel Brant H. Wall; both 
sides having called witnesses and presented evidence and 
testimony and both sides having rested their respective cases, 
the matter having been argued by counsel and the Court having 
heard and considered the evidence and the arguments of counsel 
and having reviewed the file and having taken the matter under 
advisement and having heretofore made and entered its Memorandum 
Decision and plaintiff having moved for clarification of said 
Memorandum Decision and the Court having made and entered its 
Order Modifying said Memorandum Decision and having heretofore 
made and entered its Findings of Fact and Conclusions of Law; it 
is therefore hereby 
ORDERED, ADJUDGED AND DECREED that plaintiff have judgment 
against and recover from defendant the sum of $67,774.00 together 
with plaintiff's reasonable attorney's fees in the sum of 
$3,000.00, plaintiff's costs of court in the sum of $141.50 for a 
total judgment of $70,915.50, together with interest thereon at 
the rate of 18% per annum before and after judgment until paid. 
DATED this /c day of Sejrtemfaar, 1989. 
BY THE COURT: 
J? 
Q^jl~> V *±^J>± 1 -C^A-c 
Raymond S. Uno 
District Judge 
CERTIFICATE OF MAILING 
On the A-Cy1 day of August, 1989, I mailed a true and 
correct copy of the foregoing Judgment, postage pre-paid, to: 
Brant HL Wall, Esq. 
WALL & WALL 
Boston Building 
#9 Exchange Place, Suite 800 
Salt Lake City, Utah 84111 
FILED 
BRANT H. WALL, NO. 3364 
WALL & WALL, a.p.c. 
Attorney for Defendant 
Suite 800 Boston Building 
Salt Lake City, Utah 84111 
Telephone: (801) 521-8220 
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR SALT LAKE COUNTY 
STATE OF UTAH 
COMMERCE FINANCIAL, 
Plaintiff, 
vs. 
BADI M. MAHMOOD, 
Defendant. 
: OBJECTIONS TO PROPOSED 
FINDINGS OF FACT, CONCLUSIONS 
: OF LAW AND JUDGMENT 
: Civil No. C85-4542 
: HONORABLE RAYMOND S. UNO 
The Defendant makes the following objections to the 
proposed Findings of Fact, Conclusions of Law, and Judgment 
submitted by counsel for the Plaintiff• 
1. Proposed Finding of Fact No. 14 does not comport with 
the Memorandum Decision of the trial judge in that the Court has 
recognized an equitable principle involved in this action, and 
hence, the applications of the Utah statutes relating to 
foreclosure of trust deeds are not totally applicable in light of 
the Court's ruling. 
2. Proposed Finding of Fact No. 17 does not comport with 
the evidence and testimony and the ruling of the Court in that the 
Court, in its Memorandum Decision, has found that the property had 
a value at the time the property was sold by the Plaintiff to Craig 
Smith of $160,000 and that by reason thereof, a $20,000 credit 
' • / . ' , . . , - ' • ; < / 
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(VALL(APC) 
EYS AT LAW 
5ST0M BUILOING 
CITY UT 84H1 
exists in favor of the Defendant. We believe that the finding that 
no unjust enrichment has occurred is contrary to the ruling of the 
Court which recognizes an equitable doctrine and principle which 
extends to the Defendant a credit of $20,000. The application of 
such credit recognizes that an unjust enrichment would occur but 
for the credit due the Defendant. 
3. Proposed Finding of Fact No. 18 is contrary to the 
undisputed evidence and testimony in that by the calculation and 
computation of Plaintifffs own counsel the total investment made by 
the Plaintiff in the subject property consists of the following: 
A) $109,975.88 paid to Gate City Mortgage for first Deed 
of Trust. (See proposed Finding No. 8.); 
B) Balance due on Promissory Note to Plaintiff $57,398.35. 
(See proposed Finding No. 9.); 
C) Accrued interest on Plaintiff's Note to September 12, 
1989, by calculations reflected by proposed Judgment 
$10,375.65; 
D) Attorney's fees awarded by Court $3,000; 
E) Costs incurred by Plaintiff $141.50. 
Total sum due Plaintiff as per their calculations and 
proposed Findings $180,891.38. 
Less: 
A) Fair market value of property on date of Trustee's 
Sale as determined by Court $160,000 
Balance due Plaintiff as of September 12, 1989, 
including all interest, costs, and attorney's fees to date 
$20,891.38. 
-3-
4. Proposed Finding of Fact No. 19 is not consistent with 
the calculations as supported by the Court's decision and the 
evidence adduced by the Plaintiff in the trial. 
5. Proposed Finding of Fact No. 24 is not consistent with 
the Court's ruling that the Plaintiff did in fact have an 
obligation to account for the fair market value of the property and 
hence, a fiduciary obligation did exist to recognize that equitable 
principle. 
6. Proposed Finding of Fact No, 26 is not consistent with 
the Court's ruling or the law. 
7. Proposed Finding of Fact No. 28 is inconsistent with 
the Court's ruling and finding that the Defendant is entitled to 
equitable relief. 
8. The Conclusions of Law as proposed are inconsistent 
with the memorandum decision of the Court and the evidence and 
testimony adduced at trial. 
9. Accordingly, the Judgment as submitted for execution is 
in error and should not be executed by the Court as presented. 
DATED this // day of September, 1989. 
-4-
CERTIFICATE OF MAILING 
This is to certify that a true and correct copy of the 
foregoing Objections to Proposed Findings of Fact, Conclusions of 
Law, and Judgment was mailed, postage prepaid, to Don E. Olsen, 
Attorney for Plaintiff, 648 East First South, Salt Lake City, Utah 
84102, this | 1 **.£> day of September, 1989. 
Seore^fry to Brant H. Wall 
_A 
<n ~\ 
A 
BRANT H. WALL, NO. 3364 
WALL & WALL, a.p.c. 
Attorney for Defendant 
Suite 800 Boston Building 
Salt Lake City, Utah 84111 
Telephone: (801) 521-8220 
FILED 
DISTRICT COURT 
Sep 12 3 u? PH '83 
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IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR SALT LAKE COUNTY 
STATE OF UTAH 
COMMERCE FINANCIAL, 
Plaintiff, 
vs. 
BADI M. MAHMOOD, 
Defendant. 
MOTION TO AMEND FINDINGS 
OF FACT, CONCLUSIONS 
OF LAW AND JUDGMENT 
Civil No. C85-4542 
HONORABLE RAYMOND S. UNO 
Defendant, Badi M. Mahmood, respectfully submit this Motion 
to Amend Findings of Fact, Conclusions of Law, and Judgment. This 
Motion is made pursuant to Rule 52B and 59(A) (6) and (7), of the 
Utah Rules of Civil Procedure and is accompanied by a Memorandum in 
support of said Motion. 
/ / DATED this // day of September, 1989 
•^^£r 
"BRANT H 
ftitorney f o r D e f e n d a n t 
U . U A P C ) 
'S AT LAW 
TON BUILOiNG 
ITY UT 84U1 
M 8220 
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CERTIFICATE OF MAILING 
This is to certify that a true and correct copy of the 
foregoing Motion to Amend Findings of Fact, Conclusions of Law, and 
Judgment was mailed, postage prepaid, to Don E<. Olsen, Attorney for 
Plaintiff, 648 East First South, Salt Lake City, Utah 84102, this 
day of September, 1989. 
Secretary to Brant H. Wall 
WALL (A P C ) 
EYS AT LAW 
DSTON BUILWNG 
CITY UT 84111 
521 8220 
DON E. OLSEN #24 60 
MATHESON, MORTENSEN & OLSEN 
Attorneys for Plaintiff 
648 East First South 
Salt Lake City, Utah 84102 
Telephone: (801) 363-2244 
IN THE THIRD JUDICIAL DISTRICT IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH 
FILED 
DISTRICT COURT 
u:P|9 I ;CP]i 'OS 
THif: . r ^ T 
COMMERCE FINANCIAL, 
vs . 
BADI M. MAHMOOD, 
Plaintiff, ] 
Defendant. ] 
) PLAINTIFF'S REPLY TO 
) DEFENDANT'S OBJECTIONS 
AND MOTION TO AMEND 
) PROPOSED FINDINGS OF FACT, 
I CONCLUSIONS OF LAW AND 
) JUDGMENT 
) Civil No, C85-4542 
) Judge Raymond S. Uno 
COMES NOW Plaintiff and hereby replies to Defendant's 
Objections and Motion To Amend Proposed Findings of Fact and 
Conclusions of Law and Judgment. With regard to Defendant's 
objections to specific proposed findings which for convenience 
are quoted in full here, Plaintiff responds as follows: 
Proposed Finding No. 14: "Plaintiff has in its handling of 
Defendant's obligation, complied with all applicable Utah 
statutes relating to the foreclosure of trust deeds." 
Defendant's first and second affirmative defenses in his 
Amended Answer allege that Plaintiff's claim is barred by 
provisions of the Utah statute relating to trust deeds. The 
Court specifically rejected Defendant's affirmative defenses and 
found them without merit. (Memorandum Decision, page 1, last 
paragraph and continuing on page 2, and second full paragraph on 
page 2.) Hence some finding is necessary that Plaintiff complied 
with such statutes or that they were totally inapplicable. Since 
the Gate City Mortgage first trust deed was in fact foreclosed 
and Plaintiff bid in the property pursuant to the statute, the 
finding that Plaintiff has complied is appropriate. 
Proposed Finding No. 17: "Defendant's purchase of the 
subject property at the Gate City foreclosure sale and subsequent 
resale to the Smiths did not constitute an unjust enrichment of 
Plaintiff." 
Unjust enrichment could only occur if Plaintiff received 
value over and above what was due it. Even by Defendant's most 
imaginative and optimistic calculations, he admits that some 
balance was due Plaintiff from Defendant. Hence, Plaintiff was 
not unjustly enriched and this finding should be entered as 
written. 
Proposed Finding Nos. 18 and 19: 
18. "As a matter of equity, Defendant is entitled to a 
credit of $20,000.00 toward the balance due on the date of 
purchase, to-wit: $57,398.35 which represents the difference 
between the actual cash value of said property on that date and 
the value attributable to the property by Plaintiff for which the 
subject property actually eventually sold, to-wit: $140,000.00." 
19. "Plaintiff is therefore entitled to judgment against 
the Defendant in the sum of $37,398.35 together with accrued 
interest from and after January 3, 1985 until the date of trial 
at the rate of 18% per annum in the sum of $27,682.97 and accrued 
interest at the rate of 18*-, per annum from the date of trial 
until date hereof in the sum of $3,633.27." 
This is not a case involving a deficiency where Defendant 
would be entitled to credit for the fair market value of the 
property on the date of the foreclosure. Gate City's foreclosure 
of its first trust deed extinguished Plaintiff's second trust 
deed and no foreclosure thereof was possible. Defendant's 
calculations set forth in his objections are irrelevant. 
Moreover, the Court has considered and decided this issue twice: 
once in its Memorandum Decision and once in its Order on 
Plaintiff's Motion for Clarification.- The principal balance due 
figure of $37,398.35 used by Plaintiff was specifically found by 
the Court in the last paragraph of its Memorandum Decision. This 
finding should be entered as submitted. 
Proposed Finding No, 24: "Plaintiff's conduct did not 
breach any fiduciary duty owed to Defendant nor has Plaintiff 
been unjustly enriched at Defendant's expense." 
Defendant's seventh affirmative defense raised the issue of 
a fiduciary relationship between Plaintiff and Defendant. The 
Court thoroughly considered this issue and on the basis of 
Defendant's allegation that there was an agreement between 
Plaintiff and Defendant to acquire the property, combine the 
first and second trust deeds and allow Defendant special terms to 
repay both. The Court concluded that no such agreement existed 
and dismissed Defendant's defense of fiduciary relationship, 
(Memorandum Opinion, page 2, paragraphs 2 and 3,) This finding 
should be entered as submitted. 
Proposed Finding No. 26: "Plaintiff was not required to 
conduct a meaningless foreclosure of its second trust deed after 
the Gate City foreclosure of the first trust deed and sale of the 
property to Plaintiff, because such first trust deed foreclosure 
effectively foreclosed Plaintiff's second trust deed/' 
The Court found that Plaintiff's claim was not barred by any 
failure to comply with provisions of the Utah Code relating to 
trust deed foreclosure. (Memorandum Decision, page lf last 
paragraph and continuing on page 2). Utah law is replete with 
cases holding that parties need not go through meaningless 
exercises such as the useless foreclosure of a second trust deed 
which had already been foreclosed. (See Cache Valley Banking Co. 
v. Logan Lodge, No. 1453, B.P.O.E.. 88 Utah 577. 56 P2nd 1046. 
1936). This finding should be entered as submitted. 
Proposed Finding No. 28: "Defendant has not established any 
of his affirmative defenses by a preponderance of the evidence." 
As set forth in Plaintiff's Trial Memorandum, Defendant's 
Answer and discovery raised a myriad of defenses and factual 
issues. However, boiled down to manageable proportion, it is 
immediately apparent that none of Defendant's affirmative 
defenses were established. Implicit in the Court's ruling is a 
finding that Defendant failed to establish any of his affirmative 
defenses by a preponderance of the evidence. This finding should 
be entered as submitted. 
CONCLUSIONS OF LAW 
Defendant does not specifically address in what regard the 
proposed conclusions of law are inconsistent with the Memorandum 
Decision of the Court and the evidence and testimony and it is 
therefore difficult to respond. However, Plaintiff submits that 
upon entry of the Findings of Fact as submitted, or with minor 
modifications, the Conclusions of Law are entirely consistent 
therewith and consistent with the evidence and testimony produced 
at trial and should be entered as submitted. 
ARGUMENT 
Defendant persists in treating this action as if it were an 
action for a deficiency judgment after foreclosure of a trust 
deed. That simply is not the case. The foreclosure of the Gate 
City first trust deed affected a foreclosure of Plaintiff's 
second trust deed. Thereafter, it became simply a matter of the 
balance due on Defendant's now unsecured promissory note. 
Moreover, the Court specifically found that the Gate City 
foreclosure did not affect a merger of title extinguishing 
Defendant's obligation nor did it constitute payment in full or a 
redemption for the use and benefit of Defendant. Defendant's 
sleight of hand calculation whereby he seeks to reduce the 
judgment to the absurd figure of $10,905.26 (7763.63 + 3141.50 
Attorney's Fees and Costs) only illustrate his' refusal to 
abandon the notion that the case is a deficiency judgment after 
foreclosure of a trust deed. The case was pleaded, tried and 
decided as a case to determine the balance due on an unsecured 
promissory note. Moreover, the Court has already considered the 
amount of the judgment twice, in depth: once in arriving at the 
original Memorandum Decision and once at great length with the 
input of both counsel on Plaintiff's Motion for Clarification and 
oral argument thereon. 
Plaintiff's calculation and the documents submitted accept 
the principal balance calculation set forth in Court's original 
Memorandum Decision. The Plaintiff in its Motion for 
Clarification merely pointed out that the Court had deprived 
Plaintiff of interest for the period of time between the 
foreclosure of the first trust deed and the date of trial (four 
years), which had the affect of increasing the amount of the 
judgment to the figures set forth in the Findings of Fact, 
Conclusions of Law and Judgment. 
Plaintiff respectfully submits that the documents should be 
entered as submitted. 
DATED this / 8 d ay of September, 1989. 
Don E. Olsen 
Attorney for Plaintiff 
CERTIFICATE OF MAILING 
On the day of September, 1989, I mailed a true and 
correct copy of the foregoing Plaintiff's Reply to Defendant's 
Objections and Motion to Amended Proposed Findings of Fact, 
Conclusions of Law and Judgment, postage pre-paid, to: 
Brant H. Wall, Esq. 
WALL & WALL 
Suite 800 
Boston Building 
Salt Lake City, Utah 84111 
IN THE THIRD JUDICIAL DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 
COMMERCIAL FINANCIAL 
PLAINTIFF 
VS 
MAHMOOD, BADI 
DEFENDANT 
MINUTE ENTRY 
CASE NUMBER 850904542 CV 
DATE 10/10/89 
HONORABLE RAYMOND S UNO 
COURT REPORTER 
COURT CLERK LSN 
TYPE OF HEARING: 
PRESENT: 
P. ATTY. 
D. ATTY. 
"COURT RULING" 
DEFENDANT'S MOTION TO AMEND FINDINGS OF FACT, CONCLUSIONS OF 
LAW AND JUDGMENT ARE HEREBY DENIED. PLAINTIFF TO RPEPARE |THE 
ORDER. THE FINDINGS OF FACT, CONCLUSIONS OF LAW AND JUDGMENT 
WERE SIGNED BY THE COURT AND ENTERED ON OCTOBER 10, 1989. 
CC: 
DON E. OLSEN 648 EAST FIRST SOUTH SLC 84102 
BRANT H. WALL SUTIE 800 BOSTON BLDG SLC 84111 
n,:^ .'..« t 
DON E. OLSEN #2460 
MATHESON, MORTENSEN & OLSEN 
Attorneys for Plaintiff 
648 East First South 
Salt Lake City, Utah 84102 
Telephone: (801) 363-2244 
IOCTJ 1 1989 
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IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH 
COMMERCE FINANCIAL, 
Plaintiff, 
vs. 
BADI MAHMOOD, 
Defendant< 
ORDER 
Civil No. C85-4542 
Judge Raymond S. Uno 
Defendants Objections to Proposed Findings of Fact, 
Conclusions of Law and Judgment and Defendant's Motion to Amend 
Findings of Fact, Conclusions of Law and Judgment having come on 
regularly before the Court pursuant to Section 4-501, Code of 
Judicial Administration, and the Court having reviewed and 
considered the Memoranda filed by the respective parties and 
having reviewed and considered the pleadings and evidence and now 
being fully advised in the premises; now therefore, it is hereby 
ORDERED, ADJUDGED AND DECREED that Defendant's Objections to 
Proposed Findings of Fact, Conclusions of Law and Judgment and 
Motion to Amend Findings of Fact, Conclusions of Law and Judgment 
be and the same are hereby denied. 
DATED t h i s Z?/~- day of October , 1 9 8 9 . 
BY THE COURT: 
0* ' • i | i n • 
Raymond S. Uno, District Judge 
CERTIFICATE OF MAILING 
On the day of October, 1989, I mailed a true and 
correct copy of the foregoing Order, postage pre-paid, to: 
Brant H. Wall, Esq. 
WALL & WALL 
Boston Building 
Suite 800 
Salt Lake City, Utah 84111 
s i / 
i ./>.•« ^iOic.:-i: L-isirict 
BRANT H. WALL ( 3 3 6 4 ) 
WALL & WALL 
Attorneys for Defendant 
Suite 800 Boston Building 
Salt Lake City, Utah 84111 
521-8220 
NOV 2 2 1989 
IN THE THIRD DISTRICT COURT IN AND FOR SALT LAKE COUNTY, 
STATE OF UTAH 
COMMERCE FINANCIAL, 
Plaintiff 
v, 
BADI M. MAHMOOD, 
Defendant 
) 
) 
NOTICE OF APPEAL 
Civil No. C-85-4542 
Judge Raymond S. Uno 
NOTICE IS HEREBY GIVEN that the above named defendant, BADI 
M. MAHMOOD, appeals from the Order of the court entered by the 
Honorable Raymond S. Uno on the 31st of October, 19 89, wherein 
the defendant's Objections to Proposed Findings of Fact, Conclusions 
of Law and Judgment and Motion to Amend Findings of Fact, Conclusions 
of Law and Judgment were denied by the court in said Order. 
This appeal is taken from the Third District Court in and 
for Salt Lake County, State of Utah, to the Utah Court of Appeals. 
DATED t h i s SBL day of November, 19 89 . 
ttlT H / WALL 
A t t o r n e y f o r Defendan t 
L I (A PC) 
$ AT LAW 
TON BLHLOtNG 
TV UT 84111 
16220 
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CERTIFICATE OF MAILING 
This is to certify that a true and correct copy of the 
foregoing Notice of Appeal was mailed, postage prepaid, to Don E, 
Olsen, attorney for plaintiff, 648 East First South, Salt Lake City, 
Utah, 84102, on the /p^^^Y of November, 1989. 
WALL (A P C ) 
NEYS AT LAW 
K3STON BUtLOtNG 
EC1TY UT 84111 
Civil Number C85-4542 
HONORABLE RAYMOND S. UNO 
Summary of Testimony 
Note and 2nd Deed of Trust $ 48,968.02 
Accrued Interest 1/2/85 (Per Exhibit 7) 8,819.86 
Subtotal 57,787.88 
Less Credit (Per Exhibit 7) (419.23) 
Balance Owing on Note as of January 2, 1985 57,368.65 
Bid at Trustee Sale (Per Exhibit 3) 110.395.11 
Total Balance of Trustee Deed and 2nd Deed of Trust 167,763.76 
Fair Market Value Determined by the Court . (160.000.00) 
Difference $ 7.763.76 
Note: Interest to be added to said $7,763.76 per note, 
plus attorney fees in the sum of $3,000.00. 
« 
C O M M L - R C E THIS PROMISSORY NOTE ^ A RENEWAL OF THAT PROMISSORY 
e i r n » — • ^•i_jr-iie?4iPrE DATED A P R I L 5» 1 9 8 3 » B> ^ B^^"^^ BADI M-
F l « 8 T I M R 1 F iMAttioon, AS DL3TOR, AND OOMERCE FIRST THRIFT, 
AS CREDITOR, SECURITY SHALL REMAIN TIE SA I^E. 
P R O M I S S O R Y N O T E Account # 27.10291-2 
und< 
First Thrift, at its office located at 
FOR VALUE RECEIVED, the dersianedjointly and severally promise to oay to the order of Commerce 
in lawful money of tha United State of America, the principal amount of « F o r t y E ight Thousand 
Nine Hundred Sixty Eight and 02/100 - — * DOLLARS. 
(3 48,968.02 j together with interest on the unpaid principal balance hereof until such amounts shall 
be paid In full, at: 
£3 an Annual Percentage Rate of Eighteen percent t 18.000 «/o): o r 
D at a rate equal to percent ( % ) per annum above Bank of 
America, N A °s prime rate of interest quoted to Commerce First Thrift on the date of this Note, provided, 
however, that the interest rate will be adjusted thereafter on 
J o a rate 
equal to percent ( % ) above the Bank of America, N A 's prime rate 
of interest in effect on such dates as quoted to Commerce First Thirft In no event will the interest rate of 
the Note ever be less than percent ( % ) 
This Note shall be payable on demand, however, until and unless demand is made by the holder 
hereof, then as follows: 
One payment of principal plus accrued interest shall be due and 
payable on April 3, 1984. 
All payments received shall be applied first to any fees, expenses, or costs that are incurred by the 
holder of this Note in recovering any amounts which are owing hereunder, then to accrued interest, and 
then the balance, if any, to principal. Any unpaid amounts owing under this Note shall continue to bear in-
terest at the percentage rate stated above until all amounts owing hereunder are fully satisfied and paid, 
whether before or after maturity or any judgment from any legal proceedings which may be taken by the 
holder hereof to collect any amounts which are owing hereunder. 
Presentment, demand, protest, notice of dishonor, and extension of time without notice are hereby 
waived by all makers, sureties, guarantors, and endorsers hereof, and the undersigned consent(s) to the 
release of any security, or any part thereof, with or without substitution. 
Upon the occurrence of any default of this Note, or any security Instrument given herewith, ail 
•mounts then remaining unpaid on this Note, without notice, may be declared to be Immediately due and 
payable, and the holder of this Note shall be entitled t o alt costs and expenses incurred in the collection 
of this Note, Including reasonable! attorneys fees and costs of any judicial or nonjudicial action brought 
or any Judicial appeal taken therefrom.'Interest wil l accrue on any lees, expenses, and costs incurred 
hereby at the same rate as provided for herein on the unpaid principal balance hereof. The holder of this 
Note may pursue any and all remedies allowed by this Note, by any applicable law, or by any instrument 
executed in connection herewith for security purposes, and all remedies are cumulative and not ex-
clusive. No waiver of the holder hereof of any default shall be considered a waiver of any other default 
The undersigned further agree(s) that in obtaining the loan evidenced by the Note, no reliance has been 
made upon any statement or opinion which may have been made by any officer or employee of Commerce 
First Thrift In connection herewith as to the undersigned's purposes for entering into the transaction 
evidenced hereby. 
Dated this 3 r d day of January 
This loan is secured by: Borrov, ^ ^ ^ - -^ - -
1 Trust Deed(s) dated 4-5-83, ^BXbl M/MXTPJOOD, AS AN INDIVIDUAL 
. Assignment(s) of Contract 
. Pledge Agreement(s) 
_ Security Agreements(s) 
.Other 
1 . 
